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JUDICIARY AND EDUCATION
Dr. Kotaro Tanaka

Chief Justice of the Supreme Court oí Japan — Member 
of the Japan Academy — Professor emeritus of the 

Tokyo University

Judiciary and education belong to different categories of 
the national administration. The judiciary belongs to a se- 
parate and distinct branch of the Government, independent of 
the executive and legislative branches; but education, in its 
broad sense, is a part of the executive function of the Go­
vernment. The purpose of the judiciary is to restore order 
and normalcy When the tranquility of society is disturbed 
by criminal acts or violence, or by disputes over rights and 
obligations in human relationships. Education, on the other 
hand, has as its aim the promotion of moral Well-being and 
the raising of the cultural standards of society; its imme- 
diate goal lies in the moulding, guiding and perfecting indi­
vidual character. The raising of the social and cultural leveis 
of the nation is an indirect result of education.

The basic mission of the judiciary is the realization of 
law and order, and its object is the same, whether it is enga- 
ged in maintaining law and order in society by punishing the 
individual for his crime or in settling legal disputes among 
citizens. lh e  mission of education is somewhat different in 
that it is characterized by having men and women of great



126 K O T  A R O T  A N A K  A

Jearmng, liberal ideas and high principies endeavor, through 
teaching and example, to develop character.

Courf® ]esa] Pr°blems arising out of human relations-
l)P('mnpiaV+iithei|" own characteristics, which characteristics become rather abstract when referred to the judiciary. Whil^
the apphcation of law is general, there is a tendency to cate- 
gouze men and their relationships; education is a private and 
personal relationship between the educator ant those to be 
educated This personal relationship is inevitable even though

e collective nature of group education tends to mould people
univei"arin S°neS> SÍnce ib is f «»damentally objective and

In this sense the judiciary maintains an inseparable re­
lationship with the State since its primary function is the 
preservation of law and order, and it cannot pursue its mis- 
sion without taking into consideration the position of the 
State For this reason the function of the judiciary is ex- 
clusively reseiwed to the State. The State also is deeplv concer- 
ned with the question pf education and is actively engaged in 
promoting education from the point of view of the public wel- 
fare. To implement this the State promulgates varius rules 
concerning the organization of the educational System, but the 
State does not take over the entire field of education under itá 
exclusive control. In the modern state, while the national and 
public schools mamtain a dominant place in the sphere of 
Mlucat.0" a" importo"* role is played by private schools. The 

ect of fanuly education cannot be too strengly stressed sin­
ce family education is the foundation of all education and is 
based upon the inherent obligation of parents to provide trai- ning1 and education for their children.

In a fascist or communist state, education, like the ju- 
diciary, is exclusively controlled by the State. The principies 
of education are standardized in accordance with the current 
political dogma; personal and private relationship between the 
educators and the educated disappears and all individuality 
is destroyed. In a democratic country, on the other haiuí,
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education  is b asica lly  regard ed  as a p riva te  and ind iv idual 
m ater, and even  th ou gh  it m ay de conducted  by th e  S ta te  or by  
local au ton om ou s bod ies as th eir  en terp r ise , th e  re la tio n sh ip  
b etw een  th e  educatoi’ and th e edu cated  rem ain s fu n d am en - 
ta lly  a p r iv a te  and persona l o n e .

In  a dem ocracy  th e m ost b asic  and d orm ative  education  
is  th a t w h ich  is  g iv en  by p aren ts to  th e ir  ch ild ren , and th e  
ed u cation al in s titu tio n s , w h eth er  th ey  be n ation al, pub lic or 
p rivate , a s  con sid ered  to  be th e  tru ste e s  o f  th e  p aren ts in  
th is  r e sp e c t. I do not here in ten d  to d iscu ss th e  r ig h ts  o f  
p aren ts to  edu cate th e ir  c h ild r e n . It is  su ff ic ie n t  to sa y  here  
th a t  such a- r ig h t e x is t s  under th e  n atu ra l la w  and as such, 
shou ld  be p rotected  by th e  C o n stitu tio n . In som e dem ocratic  
cou n tr ies, th is  r ig h t is  ex p ress ly  protected  b y  th e  C o n stitu ­
tion  .

T h ese  d iffer en c es  b etw een  ed u cation  and ju d ic ia ry  do not 
n ecessa r ily  deny th e fa c t  th a t  th ere  does e x is t  a s tr ik in g  
s im ila r ity  b etw een  th e m . It ap p ears th a t v ery  fe w  sch olars  
pay an y  a tten tio n  to th is  p o in t. W h ile  th e  d iffer en c es  I h ave  
pointed  ou t go  to th e  fu n d am en ta l re la tio n sh ip  b etw een  edu­
ca tion  and th e ju d ic ia ry , th ere  are s tr ik in g  s im ila r it ie s  in h e-  
ren t in  th e ir  n a tu re . T he fa c t  th a t th ey  are g iv en  sim ila r  
p olitica l con sid era tion  is  based  upon th e  fa c t  th a t  th ey  h ave  
m an y th in g s  in  co m m o n ; th ey  both m a in ta in  certa in  au ton om y  
and en joy  a w id e  ran ge  o f in d ep en d en ce . In  sp ite  o f  th e  fa c t  
th a t  th e  ju d ic ia ry  ex ecu tes  the p ow er o f th e  State and is  
m onopolized  by th e sta te , i t  is  rem ark ab le th a t  it  is  able to  
m a in ta in  its  in dependence from  th e  s ta te . P a ra g ra p h  3 o f A r- 
tic le  76 o f  th e  C on stitu tion  o f  Jap an  o f 1945 (th e  new  C on stitu ­
tio n ) d ec lares th a t:  “ A ll ju d g es sh a ll be in d ep en d en t in th e  
ex erc ise  o f  th e ir  con sc ien ce . . . ” and c lear ly  e sta b lish es  th e  in ­
dep en d en t sta tu s  o f  th e  ju d g es , th ou gh  as a m a tter  o f  fa c t, th is  
p rin cip ie  w a s  a lso  recogn ized  in th old C o n stitu tio n . In  th is  res­
p ect th ere  is  no d iffer en c e  b etw een  th e  old and  th e n ew  con sti- 
tu tio n s o f  J a p a n . F u rth er , both th e old and th e  n ew  con s­
titu tio n  con ta in  sim ila r  p ro v is io n s, g u a r a n tee in g  th e sta tu s  o f
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the judges, as contained in Article 78 of the new Constitution 
and paragraphs 2 and 3, Article 58 of the old Constitution. 
One of the chief differences between the new and the old 
constitution is that under the new constitution, the courts are 
more clearly separated from the executive department in 
oialer to insure and secure more perfect independence of the 
iudiciary. Under the new constitution the courts also manage 
their own judicial administration, as set forth in paragraph 
1, Aiticle i i  and Article 80. Further, the judges are con- 
tra-distinguished from ordinary government officials in that 
instead of the usual salary, they are given considerable re- 
muneration which cannot be decreased during their term of 
office. (Paragraph 6, Article 79 and paragraph 2, Article 80 
of the new constitution). lhe independence of the judiciary 
is thus further secured.

Similarly, education is guaranteed independence by spe- 
cial provisions in the Basic Education Law of 1947. Unlike 
the judiciary, however, the Minister of Education holds a 
cabinet post under the executive department. Within this fra- 
mework, however, the Education is allowed a certain degee of 
autonomy. Paragraph 1, Article 10 of the Basic Education 
Law provides that: “Education shall be conducted, without 
being subject to undue control of another, owing its respon- 
sibility directly to the peopes as a whole” . Autonomy in 
education was recognized under the old system as a custom in 
state universities. This was especially true in matters rela- 
ting to the election oí presidents, deans, professors and assis- 
tant professors; guarantee of the status of educators during 
their tenure of office and within the age limit prescribed by 
the school; selection of courses; establishment and abolish- 
ment ot chaii'S, etc. Under the new system, however, the scope 
ot school autonomy was enlarged. Government control was
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m  curtailed  1,0 the m inim um  and school ad m in istration
+  ___í» , i---- ---- ----  ^ ,iuui au im iiistrau on  w as
ran sfered  from  the p refectu ral govern ors and local o ffic ia ls
°  the new Iycreated  boards of ed u cation . The Special law  

concerning E ducational Public S ervice  incorporated  the  
p re-ex istin g  custom s and p ractices and provided for  the 
reatm ent o f p resid en ts and p ro fessors o f  u n iversities regar- 

íting th eir  appointm ent, sta tu s and d iscip lin e, e tc .
T hus the independence o f the court and th e guaran tee o f  

e sta tu s o f ju d g es resem ble the autonom y o f the u n iversi­
ties, and the gu aran tee  o f the sta tu s o f p ro fessors, including  
assistan ce  p ro fesso rs . T hese s im ila r itie s  are obviously  rooted  
in e la c t  th at they both are required to act independently  
ot poh tics or govern m en t ad m in istration  —  courts and ju dges  

e in g  taxed  w ith  the m ission  o f m a in ta in in g  peace and order; 
an u m versity  p ro fessors w ith  the p u rsu it o f  tru th  and edu- 
a ion o f  s tu d en ts . T hese m ission s are un iversa l and eternal

mUSt be carried  out w ith ou t in terferen ce  from  the go- vernm ent or an y other extern ai fo rce .
tion 7  th e ir  r ry natUre’ both the Jud i^ a r y  and the E duea- ranscen gov em m en ta l or p olitica l consideration  The
m issjon o í the Ju d iciary  is  to estab lish  and m aintain  law  and 
order, and the m ission  o f the E ducation  is to produce an en- 
íghtened  and stab le c itizen ry . In th is  sen se  th ey  lay the very  

cornerstone o f society , and it is im p erative  that the S tate  re- * 
cogm ze the im portance o f th e  ju d ic iary  and education  since to 
reat th em  su p erfic ia lly  w ould m ean n ation al su ic id e .

In v iew  o f the special nature o f these tw o d epartm ents of 
e govern m en t, it is essen tia l th a t th ey  be above all political 

consideration  and conversely , th ey  sould not in terven e in po- 
itical m atters. It is natural to exp ect th at the ju dges should  

not be perm itted  to in ter jec t political consideration  in the  
execution  o f th eir  duties or in the ap p lication  o f la w . Under  

e ou i t  O rganization  L aw  th ey  are prohib ited  from  beco-
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ming members of the National Diet or of local assemblies; or 
to engage actively in political campaigns. Under the Basic 
Education Law the schools cannot support any particular 
political party or provide political education in opposition to 
any political party, or to engage in any political activities. 
Thus; educators are not only prohibited from engaging in po­
litical activities within the compound of educational institu- 
tions, but such activities outside the school would also be in- 
compatible with the mission of education, though it might 
not be in direct contravention to the law. Since members of 
the judiciary and educators are exempt from interference on 
the part of political groups or the adminisbratíon, it is only 
natural that tlrey must remain absolutely neutral and refraín 
from using their position to intervene in political affairs. If 
they were permitted to interfere in the political affairs of 
the country, we would have a repetition of the chaotic condi- 
tions caused by the intervention of the militàry in pre-war 
years, and all the reforms of the new constitution would be 
destroyed.

I have tried to explain that both the judiciary and edu­
cation have a common mission and have also tried to show 
that politically, thèy are handled in the same manner. They 

. are dependent on each other, since in a community where there 
is no law and order, education is impossible. Let me explain 
thís situation by the use of a figure of speech: The court is 
like a clinician who diagnoses and supplies treatment to res- 
tore the health of individuais; while educators are like the 
public health officer who applies preventive medicine techni- 
ques to preserve health and improve the mental and physical 
condition of society. From a political point of view, the cli­
nician is in more urgent demand than the public health officer 
though the function of the latter is more positive and cohs- 
tructive, because order is the mother of all things.
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Regardless of these inherent differences, the judiciary, 
and education are intimately and inseparably related. The 
judiciary, in addition to being the guardian of the inalienable 
rights of the people, teaches, through the settlement of indivi­
dual cases, justice, law, order and freedom. In this sense, 
the judges are educators.

On the other hand educator must possess ability to think 
accuiately and objectively in observing right and wrong in 
guiding individuais. For this reason, they must be judges at 
the same time. There is no difference between the two, in as 
much as they have their basis in the universal principies of 
man-kind, natural law and true humanism.
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